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'CHARGE: Between 4-6-54 and 4-12-54, Gantrisin tablets (count 5) and terra-
©nycin hydroohlomde capsules (count 6) were each dispensed once without a
prescription, and pentobarbital sodium capsules were dispensed 3 times (counts
1, 2, and 4) and Dexedrine Sulfate tablets (count 3) were dispensed once upon
requests for prescription refills without authorization by the prescribers.
PLEA: . Nolo contendere—by Golden to all 6 counts of information, by Winston to
counts 1, 2, and 8, and by Brown to count 4.

DISPOSITION : 5-28-55. Fine of $450 against Golden, $225 against Winston,
and $75 against Brown.

4834. (F.D. C. No. 37172, 8. Nos. 84-811/3 L, 85-069/70 L.)

INFORMATION FriEp: 12-20-54, E. Dist. Pa., against Harry Z. Kroser, t/a
~ Kroser’s Pharmacy, Philadelphia, Pa., and Florence Kroser (a clerk at the
pharmacy).

CHARGE: Between 3-16-54 and 4-2-54, Gantrisin tablets (counts 2 and 4) and
Gynergen tablets (counts 3 and 5) were each dispensed twice and thyroid
tablets (count 1) were dispensed once without a prescription.

PLEA: Guilty—by Harry Z. Kroser to all counts of information; not guilty—
by Florence Kroser to counts 1, 2, and 4, which plea was changed to nolo
contendere.

DISPOSITION : 5-11-55. Harry Kroser fined $550, given a 1-year suspended jail
sentence, and placed on probation for 3 years.

On 6-8-55, the case against Florence Kroser came on for trial upon her plea
of not guilty. In the course of the trial, Florence Kroser offered to change
her plea to nolo contendere. The court accepted this plea and fined her $50
on count 1 and suspended the imposition of sentence against her on counts
2 and 4.

4835. (F. D. C. No. 37211. 8. Nos. 75-725 L, 75-729 L.)

INFORMATION Frrep: 8-8-55, Dist. Columbia, against Walter Rosenberg and
Morris Rosenberg (pharmacists for the Woodley Drug Store), Washington,
D. C.

CHARGE: Between 7-6-54 and 7-21-54, Gantrisin tablets were dispensed twice
upon requests for prescription refills without authorization by the prescriber.

PrLEA: Guilty.

DisposiTioN : 8-8-55. Each defendant fined $300.

4836. (F.D. C. No. 36585. S. Nos. 85-111 L, 85-117 L.)

INFORMATION F1LED: 8-2-54, E. Dist. Pa., against George H. Gibson, t/a Gib-
son’s Pharmacy, Philadelphia, Pa.

CHARGE: Between 10-12-53 and 10-16-53, apiol capsules were d1spensed twice
without a prescription.

PLEA: Not guilty.

DisposiTioN: The case was tried before the court without a jury on 9-30-55.
The court found the defendant guilty. Thereafter, the defendant filed a
motion for a new trial, which the couxt dismissed on 11-14-55, handing down
the following opinion :

KRraAFT, District Judge: “The defendant was tried without a jury and adjudged
guilty upon two counts of an indictment which charged him with having, on
October 12 and October 16, 1953, dispensed certain drugs without a prescription
in violation of the Food and Drugs Act. This Act prohibits, inter alia, the
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misbranding of any drug held for sale. after shipment in interstate: c_o_n;merce_.*‘
Misbranding is defined to include the dispensing of the drug contrary to the
provisions of the Act.* The drug involved in this case was one whieh the Act
required to be dispensed upon a physician’s written prescription.

“Defendant bases his motion for a new trial on three grounds. The first,
that Exhibit § was improperly admitted, is wholly devoid of merit. The testi-
mony of Mrs. Allen and Mr. Schneider adequately identified this exhibit as
the purchase made from the defendant by Mrs. Allen on October 16, 1953.

“The next contention is that in ascertaining the meaning of ‘misbranded’
no consideration may be given to the statutory definition. The two sections
must be read together to ascertain the meaning of ‘misbranded’ as used in
the Act. It is provided that the prohibited act of dispensing such drug without
prescription ‘shall be deemed to be an act which results in the drug being
misbranded while held for sale.’ ? . ‘

“Defendant’s final contention is that the defense of entrapment should have
been sustained with resultant acquittal. ‘The trial judge very carefully con-

- sidered the evidence in light of the principles applicable to the defense of
entrapment as announced in Sorrells v. United States, 287 U. S. 435; United
States v. Sawyer, 210 F. 2d 169 and United States v. Moses, 220 F. 2d 166.
The trial judge concluded that the criminal design here was not created. by
the conduct of the public officers or their lay assistant, Mrs. Allen; but that,
on the contrary, the defendant, already disposed to make such a prohibited
sale, readily seized the opportunity which was afforded by the officers through
Mrs. Allen. i

‘“The evidence to support the conclusion of the trial judge was ample. Mrs.
Allen was employed by the Food and Drug Administration as a laboratory
heiper. She occasionally assisted the inspectors in their investigations. On
October 5, 1953, she first visited defendant’s pharmacy and told him she was
‘a little late.” She asked the defendant if he would give her something to
help. Defendant asked if she had ever taken anything before. She deseribed
a tablet by shape and color and defendant told her he had none on hand but
would get it for her on Friday. Defendant then took out a book and wrote
the world ‘ergot.” Defendant gave her some pills to take meanwhile,

“On October 12 Mrs. Allen returned to the defendant’s pharmacy. As she
approached the counter defendant asked: ‘Didn’t it he'p? He then sold her,
without the required prescription, the package of Savatan. He first stated the
price, as $2.00 and then increased it to $5.00. When Mrs. Allen asked if there
were any directions in the package defendant told her that there were not
because they were supposed to be sold with a prescription. He then instructed
her to take two every three hours and two at bed time followed by a hot toddy.-

“Mrs. Allen again visited the pharmacy on October 16, 1953. Defendant
inquired how she felt and asked: ‘Did it work? She informed defendant
that it had worked a little but not as well as she had hoped. Defendant then
said to Mrs. Allen ‘Maybe. another dose would do the trick.’ She said she
had been about to suggest that and defendant sold her, without prescription,
another package of the drug for $5.00. Defendant requested no prescription at
the time of either sale. B

“Defendant testified that he sold Mrs. Allen quinine and cascara on her
first two visits but admitted the sale of the drug, without prescription, on
her third visit. However, a letter prepared and signed by defendant, dated
January 15, 1954, admitted the two sales of the drug to Mrs. Allen, without
prescription, on the dates in question. Defendant further testified that he had
made sales of the same drug six or seven years before and that no prescription
was then required and that he was unaware that a prescription was required
at the time of the sales to Mrs. Allen. This testimony is in direct conflict
with the testimony of Mrs. Allen, which the trial judge credited, to the effect
that defendant told her that there were no directions in the package because
the contents were supposed to be sold with a presecription.” - R

On 11-21-55, the defendant was fined $200 and placed on probation for 2
years. :
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